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The Pursuit of Happiness

HAVING ASSERTED THE EXISTENCE of natural, human, and, there-
fore, inalienable rights, the Declaration goes on to say that among
these rights are life, liberty, and the pursuit of happiness.

The phrase “among these”” makes us immediately aware of the fact
that the rights named do not exhaust those that are inherent in hu-
man nature. This leaves us with many questions to be answered.

What are these other rights? How do the rights mentioned and the
others still to be named have their foundation or source in human
nature? How, by examining our human nature, do we discover the
inalienable rights we possess? What is the relation between our
right to life, liberty, and other things, and our right to the pursuit of
happiness?

That these questions remain to be answered plainly indicates that
the Declaration’s assertion about our natural rights is not a self-
evident truth. It requires us to engage in reflective thought—in
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analysis and reasoning—which is never the case when we are pre-
sented with a truth that is self-evident.

The most important question to answer first is the one about the
relation of all other human rights to the pursuit of happiness. An-
swering it will not only help us discover rights beyond the first two
mentioned—Iife and liberty—but it will also enable us to discover
the source in human nature of all such rights.

It was pointed out earlier (in Chapter 6) how Jefferson’s brief and
elliptical statement about life, liberty, and the pursuit of happiness
can be made more explicit by expressing it as follows. Our right to
pursue happiness differs from all the rest by being concerned with
an end or objective for the attainment of which the others serve as
means. In other words, all the others are rights to things that every
human being needs in order to succeed in the effort to lead a de-
cent human life.

That everyone desires happiness for himself or herself is an incon-
testable fact. In everyone’s vocabulary, the word ‘“happiness”
stands for something always sought for its own sake and never as a
means to anything beyond itself. No one can complete the sentence
“I want happiness because I want . . .” as one can complete the
sentence “I want wealth, or health, or freedom, or knowledge be-
cause [ want to achieve happiness in this life.” Any other object of
desire of which we can think can always be thought of as a means
to happiness, even when it is something that can also be thought of
as something to be attained for its own sake.

There is one other connotation of the word “happiness” that makes
it unique among all the words we use to name objects of desire.
Happiness is not only an ultimate good to be sought for its own
sake, and never as a means to anything beyond itself. It is also the
one complete good; it is never a partial good, never one good
among others—as wealth, or health, or freedom, or knowledge are
partial goods—because possessing any one of them leaves many
others to be possessed. When happiness is achieved, it leaves noth-
ing more to be desired, for it involves the possession of all other
goods.

This understanding of the special connotations of the word “happi-
ness” as we generally use it is common to two quite distinct con-
ceptions of happiness that have come down to us in the tradition of
Western thought. One is the modern psychological conception of
happiness as a feeling of contentment produced by the satisfaction
we experience when we are able to fulfill whatever desires we
happen to have at any moment in time. The other is the ancient eth-
ical conception of happiness as a whole life well-lived because it is
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enriched by the cumulative possession of all the goods that a mor-
ally virtuous human being ought to desire.

The ethical conception of happiness includes the psychological
conception. At any moment, a morally virtuous individual may feel
contentment because he has the satisfaction of possessing goods
that he ought to desire and that, in fact, he does desire at that mo-
ment. The reverse is not true.

The psychological conception of happiness is usually claimed by
those who hold it to be the only conception, in which case happi-
ness (or contentment) can be enjoyed by individuals regardless of
whether the things they do in fact desire are goods they ought to
desire. The morally vicious individual, no less than the morally
virtuous individual, can enjoy the contentment (or happiness) of
having his or her desires satisfied, whether the objects desired are
rightly or wrongly desired.

This being the state of Western thought about happiness at the time
the Declaration of Independence was drafted, we are compelled to
ask which conception of happiness Thomas Jefferson had in mind
when he spoke of our human right to pursue happiness. Two clues
enable us to find the answer to this question.

One is the fact that Jefferson was acquainted with the thinking of
his fellow-statesman, George Mason, who drafted the Virginia
Declaration of Rights a month before the Declaration of Independ-
ence was written. It opened with the words:

That all men are by nature equally free and independent and have
certain inherent rights . . . namely, the enjoyment of life and liberty,
with the means of acquiring and possessing property, and pursuing
and obtaining happiness and safety.

Almost a century earlier the English philosopher John Locke, in
his Second Treatise on Civil Government, had asserted three natu-
ral rights: in one phrasing, “life, liberty, and property”; in another,
“life, liberty, and estates.” Mason retained property among the
rights he enumerated, but his striking innovation was his addition
of the right to pursue and obtain happiness.

With this before us, we must ask why Jefferson, in adopting Ma-
son’s innovation, retained the verb “pursue,” and dropped the, verb
“obtain.”

If, in using the word “happiness,” Jefferson had the psychological
rather than the ethical conception in mind, he would have had little
or no reason for dropping the word “obtain,” for it is quite possible
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for individuals to attain and enjoy happiness when it is conceived
psychologically as a feeling of contentment produced by the satis-
faction of the desires of the moment. But when happiness is con-
ceived ethically as a whole life well-lived, then it cannot be
enjoyed or attained at any moment during the course of one’s life.

There is a further reason why Jefferson dropped the word “obtain,”
and this gives us our second clue to Jefferson’s conception of hap-
piness. On the ethical conception of happiness, one indispensable
means to success in our pursuit of it is our possession of moral vir-
tue—the settled habit or disposition of will to desire what we ought
to desire. All the things we have a right to, such as the preservation
of our lives and our freedom of action, are things not entirely with-
in our own power. They depend on beneficent external circum-
stances. That being the case, a just government can secure our
rights to them and safeguard our exercise of them. But whether or
not we are morally virtuous lies almost wholly within our own
power and totally beyond the power of any government, no matter
how just it may be.

A just government can aid and abet our pursuit of happiness—our
effort to make morally good lives for ourselves—but it cannot help
us to obtain happiness, since that depends in part on our possession
of moral virtue. Hence Jefferson’s retention of “pursuit” and his
elimination of “obtain” indicate his espousal of the ethical, not the
psychological, conception of happiness.

That this is the case is confirmed by looking a little deeper into the
desires that are operative in the pursuit of happiness, conceived
psychologically as momentary contentment and conceived ethical-
ly as a morally good life, a whole life lived well.

One set of desires consists of wants human beings acquire in the
course of their individual lives, conditioned by their temperaments,
their nurture or upbringing, and their social environments. Such
desires differ from person to person according to their individual
differences and the differences in the circumstances of their lives.

Another set of desires consist of the needs that all human beings
share in common because they are desires or appetites inherent in
human nature itself. We normally speak of such desires as our nat-
ural needs. On the biological level, all of us need food, drink,
sleep, and shelter of some sort. On the specifically human level, we
need freedom and knowledge.

These generally acknowledged human needs, not exhaustively
enumerated here, help us to understand the difference between our
natural needs, desires inherent in our nature, and our individually
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acquired desires for the things we want, whether we need them or
not.

We can want things that may appear good to us at the time we
want them, but which at a later time turn out to be really bad for us
and make us regret our wanting and getting them. But we never
need anything that is really bad for us. We can want too much of
something that is really good for us (such as too much food, too
much sleep), but we never need too much of anything that is really
good for us (such as too much freedom, too much knowledge).

What all this comes down to is that our needs are always right de-
sires, desires for the real goods that we ought to desire, whereas,
our wants may be either right or wrong desires. They are wrong
desires when we want things that are really bad for us or want in
excess things that are really good for us.

Wants become right desires only when we want the things that we
ought to desire, the things that are really good for us because, we
have a natural need for them. Some of the things that appear, good
to us when we want them are innocuous because getting them does
not impair or frustrate our getting the real goods we need. But oth-
ers are harmful because getting them interferes with our getting the
goods we really need.

According to the psychological conception of happiness as con-
tentment, individuals achieve happiness when they get what they
want, regardless of whether what they want is something they also
need and whether what they want is innocuous or harmful. Consid-
er individuals who want power or domination over others and are
willing to infringe on the freedom of others in order to satisfy their
desires. How can a just government aid and abet their particular
pursuit of happiness, to which they claim a natural right, by help-
ing them get what they want without at the same time failing to
secure and safeguard the right to freedom on the part of others?

If Jefferson had held the psychological conception of happiness, he
could not have thought it possible for a government to aid and abet
its pursuit by individuals whose wants bring them into conflict
with the rights of others. This confirms the reasoning that led us to
the conclusion that Jefferson held the ethical rather than the psy-
chological conception of happiness when he asserted our natural
right to pursue it and our natural right to obtain whatever real
goods we need in order to make good lives for ourselves.

When happiness is conceived as the feeling of contentment pro-
duced by the satisfaction of our individual wants—our wrong as
well as our right desires—then the pursuit of happiness is competi-
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tive. Its attainment by one individual may depend on the depriva-
tion of it for another. Hence no government can attempt to aid and
abet competing individuals in their pursuit of happiness. When
happiness is so conceived, the right to pursue it cannot be secured
for all.

However, when happiness is conceived as a whole life enriched by
the cumulative possession of all the goods that human beings right-
ly desire because they are naturally needed, then the pursuit of
happiness becomes cooperative rather than competitive. One indi-
vidual’s successful pursuit of it does not necessitate the frustration
or failure of another’s effort to achieve a morally good life. When

happiness is so conceived, the right to pursue it can be secured for
all.

The understanding we have now reached concerning the pursuit of
happiness throws light on the source in human nature of all our
natural rights. With one exception to be noted presently, all natural
rights are founded on natural needs. We may be privileged to seek
whatever we want and to get it, on condition, of course, that get-
ting it involves no injury to others or to the general welfare. A
privilege is one thing; a right is quite another. We do not have a
right to things we may individually want, but only to the thing that
we, along with everyone else, need in order to make good lives for
ourselves in our pursuit of happiness.

The one exception mentioned above is our right to engage in the
pursuit of happiness. Happiness, being an ultimate end and never a
means, is not something needed. The means we must employ to
pursue happiness are things we need. Our right to pursue happiness
rests not on our needs, but on our moral obligation to make moral-
ly good lives for ourselves. If we were not under that obligation in
the first place, we would not have a right to whatever is needed as
means for the achievement of that end.

The moral obligation just stated is expressed by a prescription that
is self-evidently true and, therefore, cannot be denied. When we
understand the meaning of the words “ought” and “really good,”
we immediately recognize the truth of the prescriptive injunction
that we ought to seek everything that is really good for us and that
there is nothing else we ought to seek. We cannot think that we
ought to seek what is really bad for us or that we ought not to seek
what is really good for us.

Since happiness, ethically conceived, is the complete good of a
whole life enriched by the cumulative possession of everything
really good for us, the self-evident prescription just stated is equiv-
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alent to saying that we ought to seek happiness, that we are moral-
ly obliged to pursue it.

With the one exception of the right to pursue happiness, which
rests on a prescriptive ought or moral obligation that we find ines-
capable, all other natural rights are concerned with the real goods
we need in order to succeed in our pursuit of happiness. Apart
from an inescapable moral obligation, on the one hand, and apart
from our natural needs, on the other hand, I can think of no foun-
dation for the rights we call natural, human, and inalienable.

A single qualification must be added. One thing we need as a
means for the pursuit of happiness is moral virtue. But although we
need it as an indispensable condition for success in leading a mor-
ally good life, it is an interior perfection that is almost wholly with-
in our power to attain in some measure or degree.

No organized society or instituted government can confer moral
virtue upon a human being or make him or her a person of good
moral character. Therefore, although we need moral virtue as an
indispensable means for achieving happiness, we do not have a
right to it because a right that cannot be secured by devisable insti-
tutional enactments is devoid of political significance. Whatever
rights we possess have the effect of imposing duties on others: on
other individuals to respect them and on organized society and its
government to help secure and safeguard them.

It is within the power of organized society and its government to
provide human beings with the external conditions indispensable to
the pursuit of happiness, facilitating but not ensuring its attain-
ment. Among the real goods we need for a morally good life, the
interior perfection of our character that is moral virtue is the only
one within our power and subject to free choice on our part.

Our possession of all other goods—security of life and limb, free-
dom of action, political liberty, health, wealth, knowledge, to men-
tion only some—depends to some degree on external circum-
stances beyond our control. These we have a right to, not only be-
cause we need them but also because it is within the power of or-
ganized society and its government either to facilitate or to ensure
our possession of them.

What has just been said throws light on our right to liberty or free-
dom. That right applies to the two freedoms mentioned earlier:
freedom of action, which consists in our being able to do as we
wish within the limits set by just laws that prohibit us from injur-
ing others; and political liberty, which consists in our being gov-
erned with our consent and with a voice in that government. There
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are other freedoms to which we do not have a right because they
are in no way dependent on external circumstances within the con-
trol of organized society and its government.

One is the freedom of a free will—freedom of choice. Either we
have that freedom as a natural endowment, or it is nonexistent. The
same can be said of moral freedom—the freedom of being able to
will as we ought, despite the pressure of our passions or emotions
to act in a contrary fashion. Either we have such freedom through
our acquisition of moral virtue and practical wisdom or it, too, is
nonexistent.

Let me sum up what we have learned so far in our attempt to un-
derstand the Declaration’s assertion that “among these [inaliena-
ble] rights are life, liberty, and the pursuit of happiness.”

1. The primary right is the pursuit of happiness, having its founda-
tion in our moral obligation to make good lives for ourselves.

2. The rights to life and liberty are subordinate rights because they
are rights to means indispensable for the pursuit of happiness and
also because security of life and limb, freedom of action, and polit-
ical liberty are dependent on external circumstances that are within
the power of an organized society and its government to control.

3. All other rights, those so far not mentioned or, if mentioned, not
discussed, are also subordinate to the right to pursue happiness,
either as supplementing the rights to life and liberty or as imple-
menting these rights.

This last point calls for further comment. If the additional rights
are supplementary, they have the same status as the rights they
supplement. They, too, are natural rights, having their foundation
in natural needs. But if the additional rights are not supplementary,
but are implementations, they are then constitutional or civil rights,
not natural rights.

Rights that implement natural rights are instrumental to the fulfill-
ment of those rights. A few examples should clarify this point.

All human beings by nature desire to know. We have a natural
need for knowledge. Under certain circumstances this need can be
fulfilled without schooling or tutelage of any sort. However,
schooling of one sort or another is certainly instrumental to the ful-
fillment of our need for knowledge. To whatever extent that is the
case, we may have a right to schooling. While that is not a natural
right, it may become a civil right when an organized society
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acknowledges it to be instrumental in the fulfillment of our natural
right to knowledge.

Our natural right to life calls for the protection of our health as
well as security of life and limb. Under certain circumstances, this
may not involve the protection of the environment from spoliation
by factors injurious to health. Under certain circumstances, it may
not call for preventive medicine and medical care. Under different
circumstances, such as those that exist today, the right to a healthy
environment and to medical care may come to be regarded as nec-
essary to implement our right to life. When that is acknowledged
by an organized society, the instrumental civil rights may be legis-
latively enacted.

A further and fuller discussion of such instrumental civil rights will
be found in the next chapter. Natural rights other than those men-
tioned in the Declaration will be treated in certain chapters of Parts
Three and Four. What remains to be considered here is a question
that may arise in the minds of readers with regard to the foundation
of natural rights in natural needs. Animals other than man have
natural needs. Why, then, do they not also have natural rights?

Those who tend to think that animals other than man have natural
rights also think that all the differences between man and other an-
imals are only differences in degree, not differences in kind.

A difference in degree is one in which the things being compared
have the same properties, one having more, the other less, of what-
ever attributes they have in common. In sharp contrast, a difference
in kind is one in which, of the things being compared, one has
properties or attributes that are totally absent in the other. For ex-
ample, a longer and shorter line differ only in the degree of their
length; whereas a square and a circle differ in kind: one has angles,
the other does not.

Those who hold that human beings and other animals differ in kind
attribute to man attributes not possessed at all by brute animals.
Only man has intellect capable of conceptual, as opposed to per-
ceptual, thought. Because of this, only man has free will and the
power of free choice. Because of these two natural endowments,
human beings are persons. Brute animals lacking these endow-
ments have natures different in kind, and are not persons.

Laws that permit the killing of animals and the use of them as
beasts of burden as contrasted with laws that prohibit the murder
and enslavement of human beings, or laws that permit the caging
of animals in zoos as contrasted with laws that prohibit the unjust
imprisonment of human beings, acknowledge the difference in
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kind between human beings who are persons and brute animals
that are not persons.

Consequently, the presence of natural needs in brute animals does
not give rise to their possession of natural rights. Only persons,
having the moral obligation to make good lives for themselves by
the use of their reason and by their exercise of free choice, have the
right to life as a means to living well and a right to liberty of action
as a means of carrying out the free choices they make in the pursuit
of happiness.

The fact that we are morally obliged to treat brute animals as hu-
manely as possible—to avoid the wanton and useless killing of
them, to avoid submitting them to needless pain, to avoid the sadis-
tic exploitation of them for our pleasure—should not be interpreted
as an acknowledgment of their having natural rights to either life
or liberty. We ought to treat them humanely even if we do not treat
them as persons ought to be treated. Our moral obligation here is a
matter of charity, not of justice, because it does not stem from the
rights of brute animals.

Our need for freedom of action and our consequent right to it has
its natural foundation in our natural endowment of free choice. Our
need for political liberty and our consequent right to it has its natu-
ral foundation in our nature as political animals. There are other
species of animals that, like us, are social or gregarious animals,
with a natural need to live in groups or societies. But only man is a
political animal; only man has a natural need to participate in gov-
ernment and, therefore, a right to do so as a citizen with suffrage.

Securing Human Rights: Civil Rights

HAVING ASSERTED THAT HUMAN BEINGS are endowed with inalien-
able rights and having named some of these, the Declaration goes
on to say that, in order to secure these rights, governments are in-
stituted among men.

Two things strike us at once about this statement. One is the use of
the word “are,” having as it does the force of pointing to historical
fact. With even a slight knowledge of political history, we know
that many, perhaps most, governments have not served the purpose
of securing human rights. On the contrary, despots and tyrants who
have ruled by might rather than by right have trampled on the
rights of those subject to their power.

The other thing that strikes us is the use of the word “secured.” We
have been told that these rights cannot be taken away from those
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who possess them because they are inherent in their human nature.
Why, then, must they be secured?

With regard to the first point, our puzzlement is removed by substi-
tuting the words “should be” or “must be” for the word “are.” We
have no difficulty in understanding that one of the purposes of
government, if it is justly instituted, should be the protection of
human rights. The violation of such rights, or the neglect of them,
is manifest injustice—the injustice to be found in tyrannical and
despotic regimes.

Not only should just governments be instituted to protect these
rights. It is, in addition, clear that they must be instituted if that
purpose is to be served. Wherever they do not exist human beings
are subject to tyrannical and despotic regimes imposed upon them
by force. That is the difference between a government imposed by
might and a government rightly instituted.

Our second puzzlement is removed by introducing such words as
“protect” and “safeguard” to throw light on the meaning of “se-
cure.” Cura is the Latin root of the word “secure.” Its English de-
rivative is the word “care.” Whatever we possess securely we have
without care—without anxiety or worry about its loss. When our
inalienable rights are protected and safeguarded by a justly insti-
tuted government that is just in the exercise of its powers, we enjoy
our possession of those rights without care or apprehension.

The fact that human rights are inalienable does not prevent them
from being abrogated or transgressed by tyrants and despots, or
from being trampled upon by the violence of individual criminals
or terrorist groups. Even when they are abrogated, transgressed, or
trampled upon, we must remember that their continued existence
provides our basis for crying out and fighting against the injustice
that has been committed. Remembering this, we should have no
difficulty in seeing that the inalienability of human rights does not
remove the necessity of their being secured—protected and safe-
guarded by just constitutional provisions and the enactment of just
laws.

The Declaration’s statement about governments instituted to secure
human rights echoes a formulation current in the Middle Ages: that
governments should be of service to and for the sake of rights, not
a power exercised beyond or outside rights. It would be wrong to
suppose that this is the only purpose of governments. As we shall
see when we come to the ideals expressed in the Preamble to our
Constitution, governments may have other objectives as well. It
would also be wrong to suppose that the protection and safeguard-
ing of human rights is the only criterion by which the justice of a
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government is to be measured. This, too, we shall see later when
we consider the establishment of justice as one of the objectives of
government named in the Preamble.

All this being understood, we are left with the question: How does
a government protect and safeguard the inalienable natural rights
that, to be just, it should secure and serve? The answer is: by enact-
ing and enforcing civil rights—rights that are instrumental in im-
plementing natural rights.

This is not the place to go into all the prohibitions of criminal law
that aim to prevent individuals or groups of individuals from disre-
garding or invading the natural rights of their fellow citizens. It
should be sufficient to mention a few examples of such legislative
enactments. The prohibition of murder and of violent assault and
battery implements our right to life and our bodily health, which is
adjunct thereto. The prohibition of kidnapping implements our
right to liberty. In another body of positive law, the law of torts,
the penalization of negligent conduct that endangers life and limb
also implements our right to life.

However, such legislative enactments, while they do serve to pro-
tect and safeguard our natural rights, do not establish civil rights.
For their establishment we must look to the provisions of the Con-
stitution. As drafted in 1787 and adopted by the several states in
1788, the Constitution does not contain any clauses that establish
civil rights for the protection of the two natural rights—the right to
life and the right to liberty—named in the Declaration as serving
our right to pursue happiness.

During the Constitutional Convention, an agitated debate occurred
concerning the advisability of including a bill of rights in the Con-
stitution itself. The proponents of that step did not succeed in get-
ting a bill of rights included, but they won their point shortly after
the Constitution was adopted when the first ten constitutional
amendments were added.

Although these first ten amendments are usually called a “Bill of
Rights,” it is not clear from a careful reading of them that all tend
in fact to establish civil rights that implement our natural rights to
life and liberty. Let us look at the first ten amendments in order to
discover, if we can, to what extent they can be interpreted as estab-
lishing civil rights that function instrumentally in this way.

Article One
Congress shall make no law respecting an establishment of reli-
gion, or prohibiting the free exercise thereof; or abridging the free-
dom of speech, or of the press; or the right of the people peaceably
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to assemble, and to petition the Government for a redress of griev-
ances.

Article Two
A well-regulated militia being necessary to the security of a free
State, the right of the people to keep and bear arms shall not be in-
fringed.

Article Three
No soldier shall, in time of peace, be quartered in any house, with-
out the consent of the owner, nor in time of war but in a manner to
be prescribed by law.

Article Four
The right of the people to be secure in their persons, houses, pa-
pers, and effects, against unreasonable searches and seizures, shall
not be violated, and no warrants shall issue, but upon probable
cause, supported by oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.

Article Five

No person shall be held to answer for a capital, or otherwise infa-
mous crime, unless on a presentment or indictment of a Grand Ju-
ry, except in cases arising in the land or naval forces, or in the
militia, when in actual service in time of war or public danger; nor
shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be deprived of life, liber-
ty, or property, without due process of law; nor shall private prop-
erty be taken for public use, without just compensation.

Article Six

In all criminal prosecutions the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and dis-
trict wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed
of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel for his
defense.

Article Seven
In suits at common law, where the value in controversy shall ex-
ceed twenty dollars, the right of trial by jury shall be preserved,
and no fact tried by a jury shall be otherwise reexamined in any
court of the United States, than according to the rules of the com-
mon law.
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Article Eight
Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.

Article Nine
The enumeration in the Constitution of certain rights shall not be
construed to deny or disparage others retained by the people.

Article Ten
The powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States respec-
tively, or to the people.

The First Amendment certainly establishes our right to a number of
civil liberties that are involved in our exercise of the freedom of
action to which we have a natural right.

The Fourth Amendment, prohibiting unreasonable or unwarranted
searches and seizures, protects the political liberty of citizens from
invasion by secret police action, the kind of paramilitary force used
by governments that intimidate and coerce their subjects. Citizens
cannot exercise their political liberty to dissent from the acts of
government if they are threatened by or subject to unreasonable or
unwarranted searches and seizures.

Clauses in the First Amendment also have the same effect: the
right to freedom of speech and to the freedom of the press, the
right of peaceable assembly, the right to petition for the redress of
grievances—these are all civil rights that are enabling provisions
for the exercise of political liberty as well as freedom of action.

The Fifth and Sixth Amendments, prohibiting Star Chamber pro-
ceedings whereby a despotic ruler can charge, convict, and impris-
on or execute subjects for crimes without due process of law,
safeguard the right to life as well as the right to liberty.

It should be noted here that the due process clause mentions prop-
erty as well as life and liberty. Mason, following Locke, included
property along with life and liberty in his formulation of the Vir-
ginia Bill of Rights, but Jefferson, acquainted with both Locke’s
and Mason’s views, made no mention in the Declaration of proper-
ty as a natural right that needed protection.

Unquestionably, in the Anglo-American tradition, the possession
and protection of property is a civil right. Whether we also have a
natural right to property remains a question to be considered later
when, in Part Three, we come to the ideals of the Constitution’s
Preamble.
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Others may find in the Second and Third Amendments provisions
that establish civil rights protective of either political liberty or
freedom of action, considered as natural rights. As I see it, their
significance comes largely from the experience of the colonists
under British dominion: they were not allowed to keep and bear
arms that might be used as weapons of insurrection, and the King’s
soldiers were quartered in their houses without their consent.

The Seventh Amendment, which extends the right to trial by jury
from criminal to civil proceedings and establishes the common law
as the law of the land, does not seem to me to be on a par with the
earlier articles that clearly relate to our rights to life and liberty.

The Eighth Amendment’s prohibition of excessive bail and, even
more, its prohibition of cruel and unusual punishments serve the
purpose of protecting individual freedom from the intimidations of
duress. An individual’s freedom of choice can never be taken away
while he remains alive, but the extent to which the individual can
exercise it and can put choices into action can certainly be dimin-
ished substantially by duress as well as by coercion and constraint.
Coercion, constraint, and duress reduce the options with respect to
which the individual can freely choose one or another.

The Ninth Amendment does not establish any specially formulated
rights. Instead, it declares that the civil rights so far mentioned
shall not be regarded as exhausting all the rights possessed by the
people of the several states. Rights not enumerated in the preced-
ing eight amendments should not be thought null and void because
they have not been mentioned. The Tenth Amendment should be
similarly interpreted.

The discussion so far has been limited to the natural rights of life
and liberty as proclaimed in the Declaration, and to the civil rights
for their protection established in the first eight amendments to the
Constitution. The Declaration concedes that there are other things,
in addition to life and liberty, to which we have a natural right be-
cause they are means we need for an effective pursuit of happiness.
When we discover what these are, we can then look once more at
the Constitution to see if later amendments to it establish civil
rights that serve to protect these additional natural rights, as the
first eight amendments function with respect to life and liberty.

We welcome your comments, questions, or suggestions.



16

THE GREAT IDEAS ONLINE
Is published weekly for its members by the
CENTER FOR THE STUDY OF THE GREAT IDEAS
Founded in 1990 by Mortimer J. Adler & Max Weismann
Max Weismann, Publisher and Editor
Ken Dzugan, Senior Fellow and Archivist

A not-for-profit (501)(c)(3) educational organization.
Donations are tax deductible as the law allows.



